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INFORMATION PAPER

Federal Vacancies Reform Act of 1998
(5 U.S.C. §§ 3345 – 3349d)
BACKGROUND:  The Federal Vacancies Reform Act of 1998 (Act) (5 U.S.C. §§ 3345-3349d), as amended, establishes who may serve as an "Acting" Presidentially Appointed, Senate confirmed officer ("PAS"), how long an "Acting" PAS may serve, and what information about each PAS position vacancy must be reported to Congress.  An "Acting" PAS may perform all of the duties and exercise all the powers of the office and use the title of "Acting" PAS.

DISCUSSION:

· “Acting” PAS.  There are three ways an individual may become an "Acting" PAS applicable to all Executive branch agencies (5 U.S.C. § 3345(a)); and a fourth way for certain Executive departments (a narrower category than Executive agencies), with regard to PAS positions that are filled for a term set by statute (5 U.S.C. § 3345(d)). 

1.  The designated first assistant to the PAS becomes the Acting PAS officer by operation of law if the PAS dies, resigns, or is otherwise unable to perform the functions and duties of the office (5 U.S.C. § 3345(a)(1)).

· If the first assistant is the nominee for the PAS position, the first assistant may continue to be “Acting” only if he/she served in the first assistant position for at least 90 days during the 365 days preceding the vacancy.  This limitation does not apply if the first assistant position is, itself, a PAS position and the person serving as first assistant was confirmed by the Senate and appointed by the President to the first assistant position (5 U.S.C. § 3345(b)).

   2.  The President [only the President] may direct another PAS officer from any agency in the Executive Branch to perform the duties of the PAS position (5 U.S.C. § 3345(a)(2)).

   3.  The President [only the President] may direct an officer or employee from the agency in which the vacancy occurs to perform the duties of the PAS position (5 U.S.C. 3345(a)(3)), if:

· The person has been an employee of that agency for at least 90 days during the 365 days preceding the creation of the vacancy; and

· The person served in a position paid at the rate of a GS-15/1 or above (or equivalent).
· This is known as the “senior agency employee” provision of the Act.

4. 
In the limited case of Executive Departments with PAS positions filled for a fixed term by statute, there is a fourth way that a person may become an “Acting” official. For such an office, the President (and only the President) may direct the officer whose term is expiring to continue to serve in that office if that officer is nominated for an additional term to the same office without a break in service (5 U.S.C. § 3345(d)).
5.
Holdover provision.  The Act specifically states that it should not be construed to affect the statutory ability of a person to continue in office after the expiration of his/her term, until a successor is appointed or a specified period has expired. (5 U.S.C. § 3349b).
· Time limitation.  
1. In general, except during a Presidential transition, an Acting PAS may serve for 210 days following the date the vacancy occurs unless there is a pending nomination.  During Presidential transitions, it is 300 days. See below.
· When a nomination is pending the time limits are tolled.
· During a Senate recess or adjournment of more than 15 days, the President’s written notification of intent to submit a nomination of a named individual to a specific office after the recess or adjournment will also toll the time limits.  Unless the President submits the nomination within 2 days after the recess or adjournment, the nomination is treated as withdrawn. (5 U.S.C. § 3349d).
· When a nomination is withdrawn, rejected or returned, a new 210-period starts.
· A nomination is rejected when the Senate votes not to confirm the nominee.

· A nomination is returned when the Senate returns the nomination to the President without action.
· If two nominations are rejected, withdrawn or returned, there is one final 210-day period.

· If a vacancy occurs when the Congress is adjourned sine die, the 210 days begins on the date that the Senate first reconvenes.
· For most PAS positions, if the 210 days would end during a period when the Senate is not in session, the 210-day period extends to the second day the Senate is again in session and receiving nominations. (5 U.S.C. § 3348(c)).  This extension doesn’t apply to certain positions listed in the Act, such as any statutory Inspector General or Chief Financial Officer. (5 U.S.C. § 3348(e)).
2.
During Presidential transitions, the 210-day time limit is extended to 300 days.  (5 U.S.C. § 3349a).  
· Applies to any vacancy existing at any point during the 60-day period beginning when the incoming President takes the oath of office.
· The Act treats the vacancy as occurring either 90 days after the incoming President takes the oath or 90 days after the vacancy occurs, whichever is later.

· If the office was vacant before the incoming President takes office, the time limit starts again, with a new 210 plus 90-day (i.e. 300-day) period.
· Reporting. Each Executive Branch agency is required to report to the GAO all PAS vacancies, all nominations, rejections, and returns, and all Acting PAS officers and terminations of Acting status.  (5 U.S.C. § 3349).  
· Performing the duties.  If the PAS and the First Assistant positions are vacant, or there is no designated First Assistant position, and the President does not designate an Acting PAS, or the time for such a designation has passed, another official may be authorized to perform the nonstatutory duties of the PAS position.

· “Statutory duties” are those established in law or by regulation that a particular PAS, and only that PAS, may perform.  In the absence of an Acting official, only the head of the agency may perform “statutory duties.”
· Delegable duties are generally not “statutory duties.”

· The Act provides that the limitation regarding regulatorily-created statutory duties applies to regulations in effect any time during the 180-day period preceding the date the vacancy occurs.

· Duties performed in violation of the Act have no force and effect and may not be ratified (5 U.S.C. § 3348(d)).  This does not apply to offices specified in 5 U.S.C. § 3348(e)(2). 
· The official performing the nonstatutory duties of the PAS position would not be the "Acting" PAS under the Act.

· While the law assigns many functions to various PAS officers, very few, if any, may be considered "statutory," in the sense that only the PAS or his superiors may perform them.

SOME LANDMINES:

1.  The time a person may serve as an "Acting" PAS officer is prescribed by the Act.  A person may not use the title, or perform the statutory PAS functions, after the time limits in the Act have expired.  Count the days carefully.
2.  Each Vacancies Act situation is case specific and should be analyzed on its own facts.

3.  Active duty officers of the Armed Forces may not be "Acting" PAS officials or execute the functions of a PAS position (10 U.S.C. § 973).
4.  A first assistant who is the nominee for a PAS position may not serve as the "Acting" PAS unless, during the year prior to the vacancy, the nominee was the first assistant to the PAS position for at least 90 days before the vacancy occurred or the first assistant position was, itself, a PAS position and the nominee was confirmed and appointed into it.

5.  Individuals designated in an order of succession memorandum to perform the nonstatutory duties of a PAS may not use the title "Acting" PAS or perform the statutory duties of the PAS position. 
CAVEAT:  THIS IS FOR INFORMATION ONLY.  IT IS NOT AUTHORITATIVE OUSTIDE OF DoD.  FOR SPECIFIC QUESTIONS INVOLVING THE FEDERAL VACANCIES REFORM ACT, PLEASE CONTACT USDOJ OLC FOR AUTHORITATIVE GUIDANCE ON THIS SUBJECT.
PAGE  
1

